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LONG TITLE

INSTREAM WATER FLOW AMENDMENTS

General Description:

This bill makes changes related to change applications for certain uses of water.

Highlighted Provisions:
This bill:

>

>

>

defines terms;

provides that certain entities or individuals may file a change application to
provide water for an instream flow or for use on sovereign lands;

amends the process by which a change application for instream flow or use on
sovereign lands is considered; and

makes technical and conforming changes.

Money Appropriated in this Bill:

None

Other Special Clauses:

None

List of sections affected:

AMENDS:

73-3-3
73-3-30

Statutory text:

73-3-3. Changes to a water right.

(1) For purposes of this section:

(@)

"Change" means a change to the:
(i) point of diversion;

(i) place of use;

(iii)  period of use;

(iv)  nature of use; or

(V) storage of water.
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(b)  "Fixed time change" means a change for a fixed period of time exceeding one
year and not exceeding 10 years, including a fixed time change described in
Section 73-3-30.

(c) "Permanent change" means a change, for an indefinite period of time, including

a permanent change described in Section 73-3-30.

(d)  "Person entitled to the use of water" means:

(i) the holder of an approved but unperfected application to appropriate
water;

(i) the record owner of a perfected water right;

(i)  a person who has written authorization from a person described in
Subsection (1)(d)(i) or (ii) to file a change application on that person's
behalf; or

(iv)  ashareholder in a water company who is authorized to file a change
application in accordance with Section 73-3-3.5.

(e) () "Quantity impairment" means any reduction in the amount of water a
person is able to receive in order to satisfy an existing right to the use of
water that would result from an action proposed in a change application,
including:

(A)  diminishing the quantity of water in the source of supply for the
existing right;

(B) achange in the timing of availability of water from the source of
supply for the existing right; or

(C) enlarging the quantity of water depleted by the nature of the
proposed use when compared with the nature of the currently
approved use.

(i) "Quantity impairment" does not mean a decrease in the static level of
water in an underground basin or aquifer that would result from an action
proposed to be taken in a change application, if the volume of water
necessary to satisfy an existing right otherwise remains reasonably
available.

) "Split season change" means a change when the holder of a perfected right

grants to a water user the right to make sequential use of a portion of the water
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(c)

right.
"Temporary change" means a change for a period of time, not exceeding one

year, including a temporary change described in Section 73-3-30.

A person who proposes to file a change application may request consultation
with the state engineer, or the state engineer's designee, before filing the
application to review the requirements of the change application process,
discuss potential issues related to the change, and provide the applicant with
information.

Statements made and information presented in the consultation are not binding
on the applicant or the state engineer.

The consultation described in Subsection (2)(a) may occur in the state
engineer's regional office for the region where the proposed change would
occur.

A person entitled to the use of water may make a change to an existing right to

use water, including a right involved in a general determination of rights or other

suit, if:

(i) the person makes the change in accordance with this section;

(i) except as provided by Section 73-3-30, the change does not impair an
existing right without just compensation or adequate mitigation; and

(iii)  the state engineer approves the change application, consistent with
Section 73-3-8.

A change application on a federal reclamation project water right shall be

signed by:

(i) the local water users organization that is contractually responsible for:
(A)  the operation and maintenance of the project; or
(B)  the repayment of project costs; and

(i) the record owner of the water right.

A change application on a United States Indian Irrigation Service water right

that is serving the needs of a township or municipality shall be signed by:

(i) the local public water supplier that is responsible for the operation and
maintenance of the public water supply system; and

(i) the record owner of the water right.
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(b)

(c)

Before making a change, a person entitled to the use of water shall submit a

change application upon forms furnished by the state engineer.

The application described in Subsection (4)(a) shall include:

(i)

(ii)
(iii)
(iv)
(v)

(vii)
(viii)

(ix)

(x)
(xi)

the applicant's name;

the water right description, including the water right number;

the water quantity;

the stream or water source;

if applicable, the point on the stream or water source where the water is
diverted;

if applicable, the point to which it is proposed to change the diversion of
the water;

the place, nature, period, and extent of the currently approved use;

the place, nature, period, and extent of the proposed use;

if the change applicant is submitting a change application in accordance
with Section 73-3-3.5, the information required by Section 73-3-3.5;

any proposed change to the storage of water; and

any other information that the state engineer requires.

A shareholder in a water company who seeks to make a change to a water right

to which the water company is the record owner shall file a change application

in accordance with Section 73-3-3.5.

In a proceeding before the state engineer, the applicant has the burden of producing

evidence sufficient to support a reasonable belief that the change can be made in

compliance with this section and Section 73-3-8, including evidence:

(@)

(b)

(@)
(b)

that the change will not cause a specific existing right to experience quantity

impairment; or

if applicable, rebutting the presumption of quantity impairment described in
Subsection 73-3-8(6)(c).

A change of an approved application to appropriate water does not:

affect the priority of the original application to appropriate water; or

extend the time period within which the construction of work is to begin or be

completed.

Any person who makes a change without first filing and obtaining approval of a
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change application providing for the change:

(a)  obtains no right by the change;

(b) s guilty of an offense punishable under Section 73-2-27 if the change is made
knowingly or intentionally; and

(c) shall comply with the change application process.

(8) (a) This section does not apply to the replacement of an existing well by a new well

drilled within a radius of 150 feet from the point of diversion of the existing well.

(b)  Areplacement well must be drilled in accordance with the requirements of
Section 73-3-28.

73-3-30. Change application for [an] instream flow or sovereign lands.

(1)  As used in this section:
(a)  "Division" means the Division of Wildlife Resources][;] created in Section
23-14-1, [er] the Division of State Parks|[;] created in Section 79-4-201, or the

Division of Forestry, Fire and State Lands created in Section 65A-1-4.

oy —Fishi ] s ation-that:

i fiahi o i i ;

(b) "Person entitled to the use of water" means the same as that term is defined in
Section 73-3-1.

(c) "Sovereign lands" means the same as that term is defined in Section 65A-1-1.

(d) "Wildlife" means species of animals including, but not limited to, mammals, birds,

fish, reptiles, amphibians, mollusks, and crustaceans, that are defined as "wildlife" and are

protected or regulated by a statute, law, requlation, ordinance, or administrative rule.

2)  (a)

by] Pursuant to Section

73-3-3, a division may file a permanent change application, a fixed time change

application, or a temporary change application, or a person entitled to the use

of water may file a fixed time change application or a temporary change

recessary-]within the state for:
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159 (i) an instream flow within a specified section of a natural or altered stream
160 channel; or

161 (ii) use on sovereign lands.

162 (b) A change application filed under this section shall be necessary for:

163 (i) the propagation or maintenance of [fish] wildlife;

164 (i) public recreation; or

165 (iii)  the reasonable preservation or enhancement of the natural [stream]
166 environment.

167 [tB)] (c) A division may file a change application on:

168 (i) a perfected water right:

169 (A)  presently owned by the division;

170 (B) purchased by the division for the purpose of providing water for
171 [aninstream-flow] a purpose described in Subsection (2)(a),
172 through funding provided for that purpose by legislative

173 appropriation; or

174 (C) [acqtired] secured by lease, agreement, gift, exchange, or
175 contribution; or

176 (i) an appurtenant water right acquired with the acquisition of real property
177 by the division.

178 [te)] (d) A division may:

179 (i) purchase a water right for the purposes [provided] described in

180 [Subsection{(2)ta)] Subsection (2)(a) only with funds specifically

181 appropriated by the Legislature for water rights purchases; or

182 (i) accept a donated water right without legislative approval.

183 [teh] (e) A division may not acquire water rights by eminent domain for[-af
184 instream-flow] a purpose described in Subsection (2)(a) or for any other
185 purpose.

186

187

188

189

190
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191
192
193
194
195
196
197
198
199
200
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202
203
204
205 [teh] (a) [Fhefishinggrotp] A person entitled to the use of water shall receive[
206 the-Divistonof- Whtdlife Resotrees’] a division director's approval of the

207 proposed change before filing [the] a fixed time change application or a

208 temporary change application with the state engineer.

209 (b) By approving a proposed fixed time change application or temporary change

210 application, a division director attests that the water that is the subject of the application can

211 be used consistent with the statutory mandates of the director's division.
212 |
213
214
215
216
217
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252 (4) In addition to the requirements of Section 73-3-3, an application authorized by this

253 section shall:
254 (@) [setforth-the] include a legal description of:
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(i) the [pemfs—en—t—he] segment of a natural or altered stream channel [between
teattort] that will be the place of

use for an instream flow; [and] or

(ii) the applicable place of use where the water will be used on sovereign lands;

and
(b) include appropriate studies, reports, or other information required by the state
engineer demonstrating [thenecessityfor-the-instream-flow-in-the-specified
sectionof-the-stream-and] the projected benefits to the public resulting from the
change[:] and:

(i) the necessity for the instream flow in the specified section of the natural or

altered stream channel; or

(ii) the necessity for the use where the water will be used on sovereign lands.
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[t6)] (5) A person may not appropriate unappropriated water under Section 73-3-2 for

the [purpose-ofproviding-aninstreamflow] purposes described in Subsection
(2)(a).

[6A] (6) Water used in accordance with this section is considered to be beneficially

used, as required by Section 73-3-1.
[(8)] (7) A physical structure or physical diversion from the stream is not required to
implement a change [ferinstream-flowtse] application under this section.

T C U C i U o |9V, i U U i UVV

[t+2)] (8) [Arapprovedfixedtime] A change application approved under this section

does not create a right of access across private property or allow any

infringement of a private property right.



